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 Introduction: 

1. Long-arm Jurisdiction. 

Long-arm Jurisdiction of a court means as and wherein the courts of a particular 

region, state, country are granted adjudicatory power over entities which are generally 

not under their local jurisdiction. This power is generally granted to courts either by      

The Jurisprudence of long arm jurisdiction has developed from the American case law 

of International Shoe Co v. Washington
1
 which formulated the principle of “minimum 

contacts”. Thus where a party belongs to other state, they can be made subject to 

litigation in a state if it satisfies the conditions in the principle of minimum contacts or 

by a long-arm Statute. In India  the long-arm jurisdiction of the local court can be 

invoked depending upon where the property in dispute is situated as can be 

understood by Section 16 of Code of Civil Procedure. From the law laid down by the 

Supreme Court in the case of Sundaram Finance Ltd. v. Abdul Samad
2
 it seems that 

the Judiciary is in favour of granting long-arm Jurisdiction to local courts where 

property is situated even when the Statute specifically does not provide for, besides 

the question of Long Arm Jurisdiction with regards to copyright law by Praveen Dalal 

in JIPR. 

2. Jurisdiction of Company Courts. 

The Company Courts have recently come into existence through the Amendment 

made to the Companies Act 1956 and called Companies Act 2013. The National 

Company Law Tribunal has been granted power to adjudicate on most of the matters 

with regards to Companies including matters relating to compromise and 

arrangements. Besides, the newly enacted Insolvency Code 2016 has further granted 

more adjudicating powers to NCLT, where the insolvency of Companies is in 

question. 

 

 Long-arm Jurisdiction of Company Courts: 

A. Under Companies Act; 

The general rule is that that the NCLT has jurisdiction to adjudicate over matters 

wherein the Respondent or the Defendant is a company incorporated in India. This 

can be construed by reading Sections 1 (1), 2 (20) and Section 7 of the Companies 

Act 2013. However a special provision is made in Companies Act to make provisions 

of the Act applicable to certain Foreign Companies.  

 

                                                             
1
 https://supreme.justia.com/cases/federal/us/326/310/1 

2
 Sundaram Finance Ltd. v. Abdul Samad, CIVIL APPEAL No.1650 of 2018. 
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 The provision regarding Foreign Companies are mentioned in Chapter XXII 

(Companies Incorporated Outside India) of Companies Act 2013.; 

While discussing the Jurisdiction of NCLT. It is important that the contents of 

S.379 be taken into consideration which reads as follows: 

 

379. Application of Act to foreign companies.— Where not less than fifty per 

cent. of the paid-up share capital, whether equity or preference or partly 

equity and partly preference, of a foreign company is held by one or more 

citizens of India or by one or more companies or bodies corporate 

incorporated in India, or by one or more citizens of India and one or more 

companies or bodies corporate incorporated in India, whether singly or in the 

aggregate, such company shall comply with the provisions of this Chapter and 

such other provisions of this Act as may be prescribed with regard to the 

business carried on by it in India as if it were a company incorporated in 

India. 

Since NCLT has Jurisdiction to adjudicate matters related to the Companies 

Act and the S.379 says that where an Indian citizen or a body incorporated 

India holds more than 50%  of capital in a foreign company then this Act is 

applicable to it. Thus NCLT can exercise long arm Jurisdiction over a foreign 

company complying with Section 379 of the Companies Act. 

 

 For the ease of business in India, Corporations  incorporated outside India 

establish their subsidiaries after due compliance with FEMA, FDI limits, and 

relevant provisions of Companies Act. Examples of these include Nestle and 

McDonalds, who have established their subsidiaries like Nestle India.Ltd and 

McDonald’s India Private Limited Thus NCLT indirectly exercises its long 

arm Jurisdiction over these Multinational National Corporations. As any order 

passed against the subsidiary will economically affect the Holding company. 

      

 The exercise of Long arm Jurisdiction  was brought to the fore by the facts  in 

the case of  Vikram Bakshi and Ors. Vs. Connaught Plaza Restaurants Limited 

and Ors
3
  case referred to NCLT.  Here the NCLT laid emphasis on the 

gravity on the issue of oppression and mismanagement and what are the 

consequences when the Joint Venture Agreement is incorporated in the 

Articles of Association of the newly formed company.  

The question of Jurisdiction was not raised before the NCLT but from the 

facts of the case it can be observed and further assumptions be drawn that 

where; 

1. The complaint referred to NCLT involves an element of oppression and 

Mismanagement.  

2. In the Articles of Association of the Company i.e. Connaught Plaza 

Restaurants Limited (Company registered as per Companies Act 1956) the 

Joint Venture agreement between McDonald’s India Private Limited, Vikram 

Bakshi and McDonald’s Corporation Reg: Company in USA is incorporated. 

                                                             
3
 [2017]140CLA142, 
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3. The remedy granted by NCLT is of such a nature that the Assets of the 

Foreign Defendant situated outside jurisdiction of India are not adversely 

affected.  

Subject to fulfilment of these conditions NCLT can exercise its long arm 

Jurisdiction over foreign Corporations. 

 

B. Under Insolvency Code; 

Under Insolvency Code 2016 the position is similar to that of Companies Act as is 

understood from the reading of Section.2 (a) of the code which is almost a replica of 

S.2 (20) of  Companies Act 2013. Though the term Cross border insolvency is not 

defined in the Code however some provisions are made under Sections 234 and 235 in 

order to complete the code in the absence of which the code would have remained 

inadequate to solve the issues arising out of cross border insolvency of creditors. 

 

 Sections 234 and 235
4
 of the Code: 

The contents of Section 234  states that The Central Government may by  

signing an agreement  with the other countries or by notification in Official 

Gazette make this code applicable to citizens or companies incorporated 

there or property situated therein thus allowing NCLT to adjudicatory rights 

to entities incorporated and property situated  there, however in the absence 

of the same the statute does not grant long arm jurisdiction to any Indian 

company court. Section 235 is subject to reciprocity between India and other 

Country, and is to be read along with S.234 thus where in there is a bar to  

adjudicate under S.234, S.235 becomes irrelevant. 

It is clear that NCLT has jurisdiction over issues related with insolvency of a 

company incorporated in India, but in order to satisfy the debtors of holding 

company in India the assets of its subsidiary incorporated elsewhere cannot 

be attached as the jurisdiction over it is subject to S.234 of the  code   

                                                             
4
 234. (1) The Central Government may enter into an agreement with the Government of 

any country outside India for enforcing the provisions of this Code. 
(2) The Central Government may, by notification in the Official Gazette, direct that the 

application of provisions of this Code in relation to assets or property of corporate debtor or 

debtor, including a personal guarantor of a corporate debtor, as the case may be, situated at 

any place in a country outside India with which reciprocal arrangements have been made, 

shall be subject to such conditions as may be specified. 

235. (1) Notwithstanding anything contained in this Code or any law for the time 

being in force if, in the course of insolvency resolution process, or liquidation or bankruptcy 

proceedings, as the case may be, under this Code, the resolution professional, liquidator or 
bankruptcy trustee, as the case may be, is of the opinion that assets of the corporate debtor 

or debtor, including a personal guarantor of a corporate debtor, are situated in a country 

outside India with which reciprocal arrangements have been made under section 234, he may 

make an application to the Adjudicating Authority that evidence or action relating to such 

assets is required in connection with such process or proceeding. 

(2) The Adjudicating Authority on receipt of an application under sub-section (1) and, 

on being satisfied that evidence or action relating to assets under sub-section (1) is required 
in connection with insolvency resolution process or liquidation or bankruptcy proceeding, 

may issue a letter of request to a court or an authority of such country competent to deal with 

such request. 
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The question becomes even more relevant today as insolvency proceeding 

has been initiated against Videocon incorporated in India but has 

subsidiaries elsewhere. So will the Creditors be left high and dry as the 

property of subsidiary won’t be attached? It is for the legislators to think 
about and make suitable amendments in the code.  

 

 Conclusion: 

From the statements made above I wish to conclude that when the question of Long 

arm Jurisdiction of NCLT arises. The answer can be summarised as: 

1. The Indian Company Courts have complete Jurisdiction over the subsidiaries 

of foreign companies incorporated in India. 

2. As per the Companies Act the long arm Jurisdiction of NCLT is subject to 

S.379 but there is ample scope for the jurisprudence to develop over making a 

company incorporated outside India a Defendant before the Company courts 

in India under certain circumstances with necessary reservations. 

3. Unless some legislative changes are made to increase the ambit of Insolvency 

code so as to give it extra territorial effect there seems that the Company 

courts in India shall not have any long arm jurisdiction over bodies 

incorporated outside India.     

 

The writer is a young practising lawyer in the courts of Aurangabad, having 

recently completed his Bachelor’s degree in Law from ILS Law College (batch 

of 2017) and currently looking out for an opportunity to work in Litigation 

Firm preferably in the field of Dispute Resolution.     
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