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Moot proposition



In the High Court of Delhi


Farm Share (Pvt.) Ltd.

Farm Chemicals (Pvt.) Ltd. 

Mr. Mayank Singh

v. 

The Competition Commission of India

The Union of India





1. Hailing from an agricultural family, Mr. Mayank Singh was always keen to solve grass-root problems facing the Indian agricultural sector. Early on, he observed farmers’ inequal access to tractors. Tractors were too expensive to buy for most farmers, while manual labour was time-consuming and inefficient. Only few rich farmers who owned tractors used them during the sowing season to till their own land. The rest of the time the tractors would lie idle, although other farmers could benefit from using them. Mr. Singh spotted the opportunity for a rental business for tractors. Having crunched the numbers, he was convinced that such a rental business would indeed be sustainable. With this concrete business idea, he incorporated Farm Share (Pvt.) Ltd. (‘FSPL’) in 2000 to provide tractor rental services in North India. 

2. By 2005, FSPL built up a formidable network of tractor rental services across North India. It had also started using this network to expand its portfolio of services beyond tractor rentals to various other types of farm equipment rentals, and finally, to supply chemicals, fertilizers and seeds to farmers. Overtime, FSPL entered into exclusive distribution agreements for North India with most of the top players in the agrochemicals market. By the financial year ending 31 March 2019, the total book value of domestic assets of FSPL reached Rs. 2500 crores. FSPL’s turnover also showed promising improvement and it clocked Rs. 750 crores in domestic turnover for the financial year ending 31 March 2019.

3. Exposure to the top agrochemical players opened Mr. Singh’s eyes to the vast business potential in this market. He started envisaging a vertically integrated agriculture company. Given the nature of the market, Mr. Singh knew he had to scale up fast. Achieving this would require both organic growth by investing in proprietary Research and Development (R&D) as well as inorganic growth through aggressive acquisitions of potentially valuable portfolios from smaller businesses. Since FSPL had established itself as a leading player in the agriculture sector, one of its top concerns was that any inorganic expansion plan may invite closer scrutiny in the future. Finally, FSPL incorporated a wholly owned subsidiary – Farm Chemicals (Pvt.) Ltd. (‘FCPL’) – in New Delhi in 2009, as an Integrated R&D player across the entire value chain in the crop protection segment. FCPL would undertake research, discovery, development, acquisition and registration of new Active Ingredients (‘AIs’) and have access to the distribution network of FSPL. 

4. Early on, FCPL hired Dr. Omar Maforimbo, an Oxford professor and a renowned agricultural scientist of Zimbabwean origin, as its head of R&D. After various trial and error, in 2015, Dr. Maforimbo and his team at FCPL successfully developed a new AI – AI007 – necessary for manufacturing a very popular non-selective herbicide called Cedric-X, widely used by farmers in India. The unique feature of AI007 based Cedric-X is that it had no immediate substitutes in the Indian market. Specifically, AI007 based Cedric-X offered the additional benefit of weeding out Parthenium, an invasive weed that survived the use of Cedric-X manufactured using other AIs. The next year, FCPL patented AI007, raised funds for setting up plants and machinery, and started manufacturing AI007 to produce Cedric-X in India. The total book value of domestic assets of FCPL was Rs. 1500 crores for the financial year ending 31 March 2019, with significant potential to scale up in the future given its access to the distribution network of FSPL. FCPL’s domestic turnover for the financial year ending 31 March 2019 was Rs. 500 crores.

5. In mid-2018, a Bangalore based agri-research scientist, Dr. Mohit Desai, reached out to Mr. Singh. Dr. Desai informed that his company – Agri2morrow Pvt. Ltd. (‘Agri2morrow’) – incorporated in 2012 in Bangalore, had discovered another new AI - AI009 – that could potentially produce Cedric-X at a much cheaper price point. But it would require a completely different manufacturing process than the one currently used to manufacture AI007 based formulations. Given FCPL’s existing position in the market for AI007 for Cedric-X production and access to FSPL’s strong distribution networks, Dr. Desai wanted to negotiate an Exclusive Supply Agreement (‘ESA’) to supply AI009 to FCPL. Once the ESA is signed, Dr. Desai would be able to confidently approach investors for further rounds of investments in Agri2morrow to further develop AI009 so that it could file for a primary patent for the AI009. This investment would be critical for Agri2morrow, which had Rs. 370 crores in book value of domestic assets for the financial year ending 31 March 2019 and Rs. 100 crores in domestic turnover for the financial year ending 31 March 2019.
 
6. Mr. Singh was very impressed by Dr. Desai’s proposition. He was however keen to understand the risks of AI009 not getting a patent. In December 2018, he and Dr. Maforimbo flew down to Bangalore to catch up with Dr. Desai over coffee and discuss the matter in greater detail. Dr. Desai passionately explained to Mr. Singh and Dr. Maforimbo how AI009 would be far more advanced than AI007.  Resultantly, Cedric-X manufactured using AI009 would be relatively cheaper. He was convinced that there was a reasonable chance of getting a primary patent on AI009, provided enough investments for R&D could be garnered in time. 

7. Having heard Dr. Desai, Mr. Singh made two alternative suggestions. FCPL could enter into an ESA for AI009 with Agri2morrow only if (i) Agri2morrow was willing to let its entire portfolio of AIs, including AI009 to be acquired by FCPL and (ii) if Agri2morrow agrees to buy-out the manufacturing facilities that FCPL would build to manufacture AI009 for Cedric-X production, in the event that Agri2morrow is unlikely to receive a patent on AI 009 within a reasonable time. Alternatively, Dr. Desai and his team could de-risk themselves by merging Agri2morrow with FCPL and securing exclusive distribution rights to FCPL’s AI007 based formulations in Southern India. The second option was conditioned on Dr. Desai and his team members explicitly agreeing, through a binding contract, that they would not engage in any further R&D on AI009 and keep all their research on AI009 confidential for 20 years. 

8. Dr. Desai went back to his team at Agri2morrow and had a candid conversation with all the team members about the two options. The majority agreed that the second option for distribution rights to FCPL’s AI007 based formulations in Southern India was most pragmatic and were willing to sign to the terms proposed by Mr. Singh. Only one team member - Dr. Sen – disagreed. Being passionate about the cause of advancing scientific research, Dr. Sen could not bring herself to agree to the second option and ultimately, tendered her resignation from Agri2morrow with immediate effect from January 31, 2019.  

9. In October 2019, Agri2morrow merged with FCPL in an all-cash deal. As agreed, Dr. Desai and his team members signed non-disclosure agreements agreeing to keep their research on the AI009 confidential for 20 years. They also signed non-compete agreements not to engage in R&D activities to develop AI009 for 20 years. Agri2morrow and FCPL considered the possibility of approaching the CCI for its approval for their merger under Section 6 of the Competition Act, 2002 but ultimately decided not to notify. 

10. In November 2019, CCI received a letter from a whistleblower, claiming to be a former employee of Agri2morrow. The letter claimed that the FCPL-Agri2morrow merger was designed to sabotage scientific research to develop a new AI for more cost-effective production of Cedric-X in India, in a bid to preserve the market-share of the FCPL. The letter alleged that merger would cause serious appreciable adverse effect in the market for Cedric-X in India. The letter also alleged that the merger was only a façade to enter into an anticompetitive agreement and was a clear case of abuse of dominance.

11. The CCI diligently took note of the allegations in the letter from the whistleblower. After detailed internal deliberations at senior levels, the CCI issued a notice to FSPL, FCPL and Mr. Singh for preliminary conference to form an opinion on whether a prima facie case exists. 

12. In December 2019, FSPL, FCPL and Mr. Singh challenged CCI’s jurisdiction to issue the notice for preliminary conference under Article 226 of the Constitution before the Delhi High Court. The matter has now come up for final hearing before the Delhi High Court. 
