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***** 

 

 We will discuss a very interesting question. Can a court declare a person dead? We need to 

bear in mind that a human being does not come into existence on account of any law of a country. 

The life properly so called is not dependable on a law. Even the Article 21 of our Constitution does 

not in proper terms recognizes the “life” of a human being. It simply denotes that life and liberty 

cannot be curtailed without there being a law. The natural corollary would be that if the law does not 

bring into existence a human being by its declaration, it can certainly not declare such human being 

to have died. 

 

2. The confusion however has arisen due to some provisions of the enacted law. Section-107 & 

108 of Evidence Act may be specifically considered. The same read as under: 

 

“107. Burden of proving death of person known to have been alive 

within thirty years.- When the question is whether a man is alive or dead, 

and it is shown that he was alive within thirty years, the burden of proving 

that he is dead is on the person who affirms it”. 

 

“108. Burden of proving that person is alive who has not been heard of for 

seven years.- Provided that when the question is whether a man is alive 

or dead, and it is proved that he has not been heard of for seven years by 

those who would naturally have heard of him if he had been alive, the 

burden of proving that he is alive is shifted to the person who affirms it”. 

 

3. The aforesaid provisions fall within the ambit of Part-III of the Evidence Act. This Part-III is 

titled as production and effect of evidence. It is clear that it deals with the concept of production of 

evidence and the effect of such evidence. Chapter-VII of this part contains Section-101 to Section-

114A and is titled as 'of the burden of proof'. Obviously, the entire chapter deals with the concept of 

proof and as to on whom such burden would lie. 

 

“101. Burden of proof.-Whoever desires any Court to give judgment as to 

any legal right or liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. When a person is bound to prove 

the existence of any fact, it is said that the burden of proof lies on that 
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person”. 

 

4. The aforesaid section basically defines the concept of burden of proof and applies to a person 

who desires a judgment from the court. The judgment indicated in this section is restricted to any 

legal right or liability and does not extend to anything else. Meaning thereby that unless the person 

proposes the specific legal right or liability, the section will not apply to him. 

 

5. It is at this stage that we need to address a simple question. Can a person claim a legal right 

in him that another person is now dead or can he claim a corresponding liability in anyone regarding 

death of a person? Answer obviously is no. What a person claim as a right is that he is entitled to 

inherit the property of another either by way of testament or by intestate succession and he wants this 

legal right to be declared through a judgment and since one of the necessary facts requiring existence 

is the death of such another, he wants to establish that fact either through a direct evidence or through 

presumptive process. He may similarly claim that concerning him some legal liability accrue against 

a particular person on account of death of some other person and he wants a judgment to that effect 

and for the same since he will have to establish the existence of the death as a fact, he will do so either 

through a direct evidence or through presumptive process. None of the situations gives any indication 

that a declaration of death is necessary or a person is entitled to such declaration. 

 

6. Now coming to Section-107 and 108. Both talks about burden of proof. Prime emphasis of 

Section-107 is on the point that there must be in existence a question as to whether a person is alive 

or dead. Unless therefore in a proceeding such question arises, the Section will have no applicability 

at all. Secondly, he must have been shown to be alive within thirty years. It is only upon the 

satisfaction of both the conditions that the Section applies and casts a burden of proof on the person 

who affirms that another person is dead. Similarly, Section-108 applies only when there is a question 

about a person being alive or dead. This section however is only a proviso to earlier section and not 

a substantive provision in itself though enacted separately. Further, it talks only about shifting of 

burden and nothing else. Section-107 casts a burden upon satisfaction of particular conditions and as 

a proviso, Section-108 simply shifts the burden upon a particular fact being proved. It would not be 

out of place to mention that Section-108 was initially enacted as a full substantive provision and was 

talking about the casting of burden in cases of claim being that the person is alive like Section-107 

which casts burden in cases of claim being that the person is dead.  

 

Later on through an amendment, the Section was made a proviso and also instead of casting burden, 

it was conceptualized as shifting of burden. Naturally, burden cannot be shifted unless there is some 
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initial burden on the person on whom now the section is trying to shift the burden. Meaning thereby 

that first claim of a person being alive is not entertainable. The claim must be that a person is dead 

and with this claim everything starts. 'P' claims that a person is dead, 'D' claims that he is alive. The 

question therefore arises whether the said person is dead or alive. 'D' then shows that the person was 

alive within preceding 30 years, burden is now on 'P' to prove that the person is dead. 'P' proves that 

the person was not heard of within last 7 years by related persons, burden shifts to 'D' who claims that 

the person is alive.  

 

There is an interesting difference between both the sections. Factum of the person having been alive 

within 30 years preceding the date of consideration is only required to be shown whereas the factum 

of him having not heard of by related persons within last 7 years needs to be proved. Standard for 

both the activities will be different. A fact can be shown in diverse manner but it can be proved only 

in accordance with the definition of “proved” as envisaged in the Evidence Act itself. Suppose 

however that 'D' though claims against the claim of 'P' but does not show that the person was alive 

within preceding 30 years. Clearly, Section-107 will have no application at all. Since in terms of 

Section-102 we know that 'P' will fail if no evidence is given, the 'P' has to somehow establish the 

fact that the person is dead. He may do so by direct evidence or may rely upon presumption. If he 

produces a direct evidence, Section-108 will not come into picture. If he choses to rely upon 

presumption, he will have to “prove” that the person was not heard of by related persons within last 

7 years. If he succeeds in proving so, the burden will shift on 'D' who has claimed that the person is 

alive. If 'D' still does not discharge his shifted burden, the court will have to accept the version of 'P' 

that the person is dead. Utility of Section-107 & 108 is simply to the above extent and nothing else. 

These sections neither create any right in favour of anyone nor make anyone liable for anything. 

 

7. Both the sections however are related to presumption and are not attracted when direct 

evidence are available. If 'P' produces a death certificate issued by a competent authority, it can hardly 

be said that by showing the fact that the person was alive during 30 years preceding the date of 

consideration, the 'D' can avail the benefit of Section-107 or that 'P' may be required to prove under 

Section-108 that the person was not heard of within last 7 years by related persons. 

 

8. Coming than to the provision related to declaration. Section-34 deals with the same and to the 

relevant extent reads as under: 

 

“Discretion of court as to declaration of status or right.- Any person 

entitled to any legal character, or to any right as to any property, may 
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institute a suit against any person denying, or interested to deny, his title 

to such character or right, and the court may in its discretion make therein 

a declaration that he is so entitled, and the plaintiff need not in such suit 

ask for any further relief: Provided that no court shall make any such 

declaration where the plaintiff, being able to seek further relief than a mere 

declaration of title, omits to do so”. 

 

9. Clearly, this provision applies only when someone is entitled to a legal character or right in 

property and there is in existence one other person who denies or is interested to deny such entitlement 

of former than a suit for declaration may be brought before a court. No one can claim that he is entitled 

to get a person declared as dead. Death of a person may make some other to inherit the property in 

accordance with law or may change the legal character of the former but the death itself cannot be 

the legal character or the right to property. One may file suit for declaring such legal character or right 

to property which may be dependable on the factum of death being proved. Simple. 

 

10. One may than say that Section-34 is not the sole repository of declaratory powers of a court. 

This proposition may be true. But then there must be a right in respect of life or death of another 

person. There is no such enacted law in India. 

 

11. From the aforesaid discussion, it may be safely said that a suit does not lie for getting a 

declaration that a person is dead. 

 

12. Now we may look at some judgments of constitutional courts. Author has not been able to 

find out any direct judgment of Hon'ble Supreme Court pronouncing either way on the concept of 

decree of death declaration. However, some of the Hon'ble High Courts had have occasion of going 

through the issue and have given their opinion. 

 

13. Hon'ble High Court of Bombay in Vijaya Shrikant Revale vs Shirish Shrikant Revale 2016 

SCC OnLine Bom 1898 has observed as under: 

 

“It is true that only Civil Court has power to give relief of declaration in 

such matters. The inquiry under section 372 of the Act is limited. However, 

the Court which conducts the inquiry under Section 372 of the Act is a 

civil Court and therefore the said Court is competent to decide the issue of 

declaration of death of Shrikant Vishnupant Revale.” 
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14. Hon'ble High Court of Bombay however in Zena Gladys Freemantle vs Herbert Charles 

Freemantle (1950) 52 BOMLR 641 had taken contrary view in following terms: 

 

“The first difficulty that is raised by the present plaint is that it is a suit for 

a declaration and it cannot be entertained unless it falls within the scope of 

Section 42 of the Specific Relief Act. That section inter alia provides that 

any person entitled to any legal character may institute a suit against any 

person denying or interested to deny his title to such character, for a 

declaration that he is so entitled. The declaration sought in this suit is not 

a declaration of such a kind. The plaintiff does not claim to be entitled to 

any legal character nor can it be said that there is any person denying or 

interested to deny such character, because the plaintiff herself states that 

the plaintiff believes that the defendant is dead. Section 42, in my opinion, 

postulates the existence of a defendant who denies or is interested to deny 

the legal character. The possibility of his existence is, in my opinion, not 

sufficient. Secondly, apart from any statutory provision such as is made in 

the Matrimonial Causes Act, 1937, in England, I find it difficult to 

entertain a suit against a person who the plaintiff avers is dead and to 

proceed, as the plaintiff must seek leave to proceed hereafter, to serve the 

defendant by substituted service. I am therefore of the opinion that a suit 

of this nature is not competent. I may point out that a person placed as the 

plaintiff is in this case may be subject to a great deal of hardship as the law 

exists at present, because there is no procedure that I know of whereby she 

can obtain the relief she claims. But that is a matter for the Legislature to 

look into.” 

 

15. Hon'ble High Court of Culcutta in Narayan Nayak vs State Bank Of India And Ors. (2002) 

IIILLJ 1013 Cal has taken similar view as under: 

 

“Therefore no suit lies for a declaration that a person not having been heard 

of for 7 years was deemed to be dead, unless the suitor seeks to establish 

that he is entitled to any legal character or to any right as to any property. 

Inasmuch as a suit for declaration can be maintained only within the scope 

and ambit of Section 34 of the Specific Relief Act, 1963. Section 34 does 
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not sanction every form of declaration.” 

 

16. Hon'ble High Court of Delhi in Sanju Devi vs State 2014 SCC OnLine Del 65 has upheld a 

decision of succession court which suggested filing of civil suit for declaration of death. Following 

extract may be relevant: 

 

“Trial Court has not decided the case on merits but observed that 

proceedings under the Act for obtaining succession certificate are 

summary proceedings and the petitioner has to really file a civil suit to 

establish the factum of death and then claim a decree accordingly from the 

civil court. I do not find any illegality whatsoever in the impugned order 

dated 18.9.2013 because proceedings under the Act whether for a probate 

or letters of administration or succession certificate commence on the 

factum of death of the concerned person with respect to whose estate a 

succession certificate or probate or letters of administration is sought. 

Where death itself is not a fact, and the death itself is in question, it is 

necessary that the civil court passes a decree with respect to declaration of 

death of the concerned person, namely Sh. Brij Kishore in this case, and 

only thereafter would the benefits of the estate of the deceased fall to the 

appellants/petitioners.” 

 

17. The issue now is whether the aforesaid judgment of Hon'ble High Court of Delhi should be 

treated as a precedent to hold that a civil suit for declaration of death is maintainable. Answer would 

not be free from difficulty. However, the present paper being only a discussion, it would be 

appropriate if the readers are left to choose their own option on appreciating the doctrine of binding 

precedent. 

 

**************** 
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